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Introduction

Intellectual property rights issues in the PeopleOs Republic of China have exploded in the
last thirty years with the opening of the Chinese economy. As a result, foreign nations and
multinational corporations made establishing strong intellectual propertyctions in China a
priority in the late twentieth and early twerfigst centuries. The growth and development of
intellectual property rights in China has not been smooth. A historical and cultural fegacy
has not embraced intellectual pragecombined with political and economic systems
undergoing radical and rapid changesve resulted in an intellectual property environntiezt
is sometimes caustic and adversatiwever,issues of intellectual property rights in China
cannot be ignoredhey are essential to ChinaOs continued economic growth and essential for
outsiders eager to enter the booming Chinese market. This paper will provide an overview of the
historic develoment of intellectual property rights in China, as well as offer suggestions about
future directions for the continued developmenthoferights.

Part | will provide a historical background, including the impact of intellectual property
rights developmerunder ChinaOs dynasties, the impact of Confucian philosophy on attitudes
towards intellectual property, atide impact of the Communist revolution.

Part 1l will explore the development of intellectual property rights in China after the
devasating effects of the Cultural Revolution, the impact of economic reforms and openness
under Deng Xiaoping, and ChinaQs increased participation in multinational bodies such as the
World Intellectual Property Organization and the World Trade Organization.

Part Il will explore the current limitations of intellectual property rights enforcement in
China, including the exhaustion of WTO mechanisms, as well as the administrative enforcement

and judicial enforcement problems that plague China today.



Finally, Part IV will examine the future of intellectual property rights in China,
examining various administrative and judicial reforms, the impact of development on Chinese
domestic enterpriseand the new role for foreign powers and multinational corporations in

shaping intellectual property rights in China for the future.

Part I: Historical Background

Debate surrounding Intellectual Property Rights (OIPRO) in modern China cannot be
properly discussed without historical context regarding the role of intellgrtyzerty in
Chinese history and culture. This section provides a limited background regarding the
development of cultural attitudes towards intellectual property in one of the worldOs oldest
continuous civilizationsMore than 5,000 yeaxsf societal deglopment have left a cultural
legacy that has an impact felt todand is too often ignored by critics of ChinaQs intellectual

property development.

Intellectual Property in Dynastic and Imperial China

Ancient Chinese principles of governance may bediyodivided into two predominate
philosophies, the Legalists and the Confucians. Chinese Legalism revolves around the concept of
fa, or laws, consisting of the formal regulations, statutes and codes adopted by the government.
A central concept in the Céucian philosophy of governance is the notioti pfvhich amounts

to rules of proper conduct based on societal and social foFhesChinese place a great deal of

! pat K. ChewThe Rule of Law: ChinaOs Skepticism and the Rule of P2Oikio St. J. on Disp. Resol. 43, 49
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emphasis on harmonious societal interaction, to the point of subjugation of individtedtsite
the interests of society and the sthte.

The role of the state has been central in the development of IPR in China. The first
trademarks in China are credited to around 2698 B the discovery of early Chinese pottery.
Trademarks were alsogmoted in the Han Dynasty (206 B&8D220), as a form of consumer
protection’ Limitations on copying certain written works were enforced by Chinese rulers who
wanted to influence and control the beliefs of the literate populatiahto protect the accuracy
of copied workg. These government control mechanisms are not the equivalent of what we may
consider intellectual property rights today, but they do show that throughout Chinese history
there has been an acknowledgement of/ethee of intellectual property, with most of the value
being allocated to society versus the individual creator.

The Chinese are not strangers to the development of techneltigyr. The focus on
control of written works in China is likely the resuftgrinting, which China developed
hundreds of years before the WE%his, combined with the emphasis on society over the
individual, contributed to notion that works should be copied and shared. Copying and sharing
the work of others has long been vieweddhinese culture as a tribute to the worth of the
original work and viewed with esteétThe historical record does not reflect measures to protect

the rights of inventors, but given the cultural emphasis on sharing knowledge and the role of the
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individual as a contributor to the betterment of society, it is likely that the idea of contribution
would prevail over any individual righfs.

Western notions of intellectual property came to China largely with the increase in
foreign investment in the mifi80Gs. ChinaOs attempts to address the growing foreign influence
led to military conflicts, such as the Opium Wars with Britdifihe influence of foreign powers
continued to grow, and in 1903, China entered into a treaty with the United States to grant
limited patent protection to AmericahsThe effects of the treaty, if any, were short lived.
Following the 1911 Republican Revolutiddhina adopted a new patent law which provided
patent protection only for Chinese nationals, and AmericanOs did not endvipgersy kind
of patent protection in China until 1923The 1923 law was also short lived. Following the rise
of the Guomingdang party in 1928, new copyright, tradep@artt patent laws were passed

which afforded protection only to Chinese natiortals.

Chinese Intellectual Propertyand PeopleOs Republic of China

Following the period of turmoil during World War Il and the Japanese occupation,
fighting between the Nationalist Chinese government and the Chinese Communists intensified.
The Nationalists ulthately lost to the Communisésd fledto Taiwan in 1949leading to the
establishment of the PeopleOs Republic of China (PRC).

Under the leadership of Mao Zedong, the Communists repealed all previous intellectual

property laws and enacted tReovisiond Regulations on the Protection of Invention Rights and
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Patent Right of 1958 These regulations allowed inventors to be issued a certificate of invention
thatprovided recognition for their contribution and some limited monetary compen¥ation.
Howeve, control over dissemination and use of the invention was still strictly controlled by the
state. The regulations did provide an option for patent protection. Subject to approval by the
Commission of Finance and Economics, foreign entities which hadsicphgresence in China
could receive patentd However, the program was not a success with fewer than ten inventions
being issued certificates or patetits.

The Great Leap Forward in 1958llowed by the Cultural Revolution in 196876,
obliterated anyiotions of intellectual property protection@hina.'® After the Great Leap
Forward, the previous patent regulations were abolished in 1963 and replace@®byulsions
to Encourage Inventiorend theRegulations to Encourage Improvements in Technologh of
which granted exclusive rights to the state in all inventf8ii$ie Cultural Revolution led to a
huge backlash against intellectuals: scientists, inventors, lawyers and even the judiciary were
condemned for not upholding Communist id€aland the 1963 regulations were also
abolished? The Cultural Revolution came to an end in 1976 with the arrest of the OGang of
Four,3® and set the stage for radical change in ChinaOs approach to economic reform, intellectual

property reform, and foreignade under the leadership of Deng Xiaoping.
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Part Il: Intellectual Property Rights in Modern China

In 1978, China embarked on sweeping political and economic refamieh included a Sty SEE e A
Comment: Or omit comma and use OthatO instt

of OwhichO.

new openness to direct foreign investment. Under the leadership of Deng Xiaoping, these
changes led to a series of intellectual property reforms throughout the 0&0&ch China
began to join a number of international organizations antigsefar the protection of
intellectual property rights. During this time, the United States took an active role in developing,
or coercing, adoption of IPR policidzatthe United States viewed as critical for protecting U.S.
business interests in Chirla.the last thirty yearsChina has extensively revised their

intellectual property legislation to comport to international norms, setting the stage for the next
round of administrative and judiciary reforms necessary to ensure IPR holders receivefite ben

of enacted legislative protections.

Economic Reformsand Internal Development

Following the fallout from the Cultural Revolution and the death of Chairman Mao in
1976, China embarked on a series of reforms known as the OFour Moderp&atidmse goal
of increasing ChinaOs stature inwloeld.* Part of the reform effort involved a decentralization
program, designed to provide local villages and regions more autonomy over governing their
own affairs, with still retaining control over nationaltiss inBeijing.?* Retaining national
control has proven more difficult than perhaps Xiaoping anticipated. There is a traditional
Chinese saying, OThe mountains are high, and the Emperor is farawhig®local

government leaders have taken to heart véfipect to intellectual property issues.
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Xiaoping recognized the need for stronger intellectual property protections, including
patent rights, as being necessary to encourage foreign investment and advance technology
development in China. He also recogzhat participation in international organizations, such
as the World Intellectual Property Organization (WIP@)uld benefitChina?’ China joined
WIPO in 1980 and acceded to tharis Convention for the Protection of Industrial Property
(Paris Convention) i1984.%

Throughout the 1980s and 199@hina continued to join international organizations and
treaties to further IPR, including: tlB=rne Convention for the Protection of Literary and
Artistic Works in 1992, theMadrid AgreemenConcerning the International Registration of
Marksin 1989, theProtocol Relating to the Madrid Agreeméhtadrid Protoco) in 1995,
andthe World Trade OrganizatioW(TO) in 2001,

In conjunction with participation in international agments, China passed a number of
new laws and regulations protecting IPR as well, includingTtedemark Law of the PRi@

1982 the Patent Law of th®RCin 1984, and th€opyright Law of the PR@® 1990.% These
laws were not without issues. For exaa)gthe 1985 Patent Law favored foreign applicants over

domestic Chinesiventors.* The Chinese Patent Law did not provide protection for chemicals
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or pharmaceuticals, which was a significant difference from most foreign patent systems,

large disinentive to many foreign businesses.

Pressure from the United States and Foreign Investment

The United States has long recognized the importance of international trade, but has not
necessarily embraced free trade with open arms. The economic growth anidpoft¢he PRC
brings with it commensurate fears of trade inequttiesthe U.S. Congress attempted to address
with theOmnibus Trade and Competitiveness @TCA) in 1988.%°

The OTCA amended thErade Act of 19740 add two new provisionSuper 30Jand
Special 301Special 301 directed the United States Trade Representa8dR) to identify
countries with policies that might have an adverse impact on U.S. busjreessés engage
those countries in efforts to address thissaes.>” Under this directive, China faced a great deal
of scrutiny, being on the Watch List or Priority Watch List throughout the 1980s and 1990s, and
being identified as a Priority Foreign Country on thweeasions.*®

In 1992, the USTR threatened China with &adnctionsand negotiations led to the first
of several bilateral agreements between the U.S. and China aimed at improving the IPR climate
for U.S. interests. The 1992 Memorandum of Understandi®g2 MOU) led to the Chinese

accession to the Berne Gamtion and the Gene@onvention.*® Unfortunately, while this
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increased copyright protection offered to foreign entities in China, the changes enacted by the
PRC did not extend to Chinese nationals, creating a dual system f IPR.

Under the 1992 MOUChina also enacted changes to the 1984 Patent Law, broadening
the scope of patent protection to include chemicals, pharmaceuticals, and food additives, as well
as lengthening the period of protection from 15 ty@ds.** Another significant change was
narrowing the scope of compulsory licensing of patents to be in compliance witlgtéement
on Trade Related Aspects of Intellectual Property RigFfRPS).*? Although China was not yet
a member of the WT®r asignatory of TRIPS, this move was indicatiof ChinaOs aspirations
and was seen as an important move towards WTO membership.

Following the 1992 MOU, the U.S. again threatened to impose trade sanctions on China
to strengthen IPRrotection.*® The threat of sanctions led to another bilateral agreement between
the U.S. and China, the 1995 Agreement Regarding Intellectual Property R@dfs (
Agreement).**

The focus of the 1995 Agreement was enforcement, concentrating on administrative
reformandeducation.*® This lead to the creation of the State Council Working Conference on
Intellectual Property Rights, which would be responsible for national IPR enforcemednt
working to eliminate issues of IPR enforcement, local protectionism, and jusfcian,*° goals

thatto this day remain elusory.

40 Xue, supranote 37, at 303.
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The goals set forth in the 1995 Agreement were affirmed in an accord in 1996, which did
not impose any new terms, but merely reaffirmed the commitments of the prayiesments.*’
With the goal of egntual WTO membership in mind, China continued to bolster IPR legislation
and enforcement. In 199the Working Conference gave way to the State Intellectual Property
Office (SIPO), which functions as a ministerial level organization to coordinate IRRcament
among the various Chinese administratigencies.*®

While engaged in a cycle of sanctions and agreements with China, the United States was
growing dissatisfied with the role of WIPO in intellectual propeaityd shifted focus to the WTO
introdudng TRIPS as a multilateral agreement designed to address what the U.S. perceived as
global shortcomings with respectleR.*® TRIPS was adopted in 1993 and became effective on
January 1, 199% China became a member of the WTO, and a TRIPS signatoryazmriber

11,2001.%¢

PostWTO Chinese Intellectual Property Rights

As a member of the WTO, China is bound by TRIPS to adopt minimum standards of
intellectual propertyrotections,®* which are granted to parties from all WTO member states.
chinaOs legislativeitiatives at the turn of the millennium have brought the majority of Chinese

regulations into compliance with the TRIPS standards. China revised the Patent Law in July
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2001, the Copyright Law in November 2001, and the Trademark Law in December 208&, a m
ten days before accession to W&0.>

The 2001 amendments to the Patent Law expanded patent owners rights to include
prohibiting others from unauthorized Ooffersabé,3* and shifted the burden of proof in
infringement actions to the alleged infyer, eliminating ignorance of the patent as a defense for
infringement.>> Changes were also made in the compulsory licensing scheme, making it more
difficult for domestic Chinese companies and particularly state entities to obtain compulsory
licenses?®

The most significant changes in the 2001 Patent Law amendments addressed
shortcomings in remedies available to patent owners. Previously, there were no standards for
calculating infringement damages under the old Chinese Patent Law, which often resulted in
calculationghatwere heavily biased against patent owners in favor of local infringers or
inconsistent between the various administrative agenciesoartd.”’ The amendments also
allowed patent owners the ability to pursue injunctive réfiefhich allows owners a more
aggressive means of preventing patent infringentexttvas previously unavailable.

With respect to copyrights and trademarks, the amended Chinese laws also helped refine
compliance with international standards. The 2001 amenigdne the Copyright law expanded
the economic rights vested in a workOs author, to include reproduction, distribution and even

communication through an informatioetwork.> This last component is interesting, because it

%3 peter K. YuFrom Pirates to Partners (Episode II): Protecting Intellectual Property in ®43$0 China55 Am.
U.L. Rev. 901, 908.

54 Andrew EvansTaming the Counterfeit Dragon: The WTO, TRIPS and Chinese Amendments to Intellectual
Property Laws31 Ga. J. Int'l & Comp. L. 587, 605 (2003).
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actually goes beyond the standaggtablished by TRIPS, and incorporates elements of the

WIPO CopyrightTreaty,?® which addresses copyright issues relevant to the network age. The
amendments also narrowed the previously expansive fair use privileges enjoyed by the Chinese
governmenf,l andin 2004, China lowered the threshold for criminal penalties associated with
copyright infringement in an effort to help combat piréssyes.®?

The Chinese Trademark Law had already gone a long way to TRIPS compliance, after
adopting the Madrid Agreemenic Protocalto develop standardized registratiocedures.®®
Howeverthe 2001 amendments to the Trademark Law also allowed registrants to claim priority
in accordance with the Paris Conventiand allowed for judicial review of decisions of the
Trademark Review and Adjudicatiddoard.®*

With these changes to the majority of the Chinese intellectual property laws and
regulations, the issues regarding ChinaOs compliance with international standards, such as
TRIPS, have largely been eliminated. Howetlee United States has continued to criticize
ChinaOs efforts to enforce IPR legislation, placing them on the USTR Priority Watch List, under
Special 301, as recently 2805.%°

The shift in focus from legislation to enforcement signals the beginnirg ofext phase
of intellectual property development in China. With a solid legislative background and
substantial compliance with international treaties regarding intellectual property, China must turn

its attentions to ensuring that the legislation enaisté@ing enforced. As we are about to

0d. at 812.

f11d. at 811.

21d. at 814.
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examine, this is not necessarily a simple or easy task, and will likely involve a great deal of other

reforms which China may or may not be ready to address.

Part 11I: Intellectual Property Rights Enforcement in Chin a

With TRIPS compliant legislation in place, the issues facing IPR protection in China
become centered on enforcement. Without administrative agencies and courts with the power
and desire to enforce the international agreements and domestic laws desjgosetct
intellectual property, the laws become illusory. The U.S. has long recognized the importance of
enforcement issues. Through the bilateral agreements of the late 1990s, the U.S. has attempted to
strongarm China into bolstering their enforcemeggime, often with limited results.

With membership in the WT@nforcement issues now are at the forefront of intellectual
property issues in China. These issues are compounded by limitations of the multilateral treaties
and shortcomings in ChinaQs jialisystem. Until these issues are addressed, intellectual

property protections in China will remain fragmented.

The Limitations of the Multinational Approach of the WTO and TRIPS

There are a number of issues facing countsesh as the United Stajegho wish to
increase the efficacy of ChinaOs IPR law enforceifkete are issues regarding trade sanctions
and working within the framework of the WTO. Although mechanisms exist for WTO members
to settle disputes, the process is slow moving andnmotyield satisfactory result®ther issues
facing enforcement are related to directly to the history of Chiméithe current state of the

Chinese judicial system and administrative agencies charged with enforcement of IPR

14



regulations. Under the current structure of the TRIPS agreement, reforms to the internal
enforcement mechanisms employed by China will largeld to come from within.

Although the United States was successful in negotiating a number of bilateral
agreements with China regarding IPR in the 1990s, ChinaOs accession to the WTO changed the
dynamic of bilateral negotiations, as member states dMT@ are precluded from bilateral
tradeagreements.®® Instead, member states must employ the WTO mechanisms, such as the
Dispute Settlement UnderstandiiaSU).*’

Utilizing the DSU can be a cumbersome process] isnot guaranteed to produce
expedient results. The procedures are mandatory for member states and require that if an action
is initiated for a breach of treaty obligations, the member states must first engage in
consultationsif those fail, disputes are addressed before a WT@ubesSettlement Body
(DSB).

However, TRIPS is not a setikecuting agreement. Although TRIPS requires member
states to enforce intellectual property rights, the specifics of how enforcement should be
implemented are naiefined.®® ChinaOs laws are subrgtally compliant with TRIPSA
challenge from the United States for breach of treaty obligations is not likely to meet with
success.® Virtually all of the existing disputes are over riarplementation of specific
provisions of the TRIPS agreemgandthe agreement itself may work against such an action:

Article 41(5) of the TRIPS Agreement specifies that a member is not required to expend more on

% Carl Erik HeibergAmerican Fimsn China: An Analysis of ChinaOs Intellectual Property Record and
Reconsideration of Cultural Trade Expectaions Amidst Rampant Pit&dylinn. J. Int'l L. 219, 244 (2006).
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IPR enforcement than other areas of &mfiorcement.”® Various trade groups in the United
States have trieth pressure the government into filing complaints against China with the WTO,
to noavail.”*

There are mechanisms in place which allow TRIPS provisions to be reviewed and
amended. Article 71 calls for a periodic review of TRIPS provisions and allowsoftification
or amendment of the agreement if conditiarsrant.”? While this may be a valid course for
developed nations such as the United States to pursue, the issues facing developingumtions
as effective law enforcement and judicial reformay pove to be beyond the scope of trade and

the TRIPS agreemerithe differences of opinion are substantzald modification of TRIPS to

add increased enforcement provisions will be contentious.

Administrative Agency Enforcement Issues

ChinaOs administrative landscape is rocky. In addition to 23 provinces, China also
containsfour autonomous regions amgo special administrativeegions.”® As a result of the
local autonomy granted under Deng Xiaoping, designed to encourage econamtiic gro
bureaucratic localism ismghtmare.”* Administrative agencies charged with developing
regulations for the enforcement of intellectual property laws are often completely beholden to the
local authorities. Local governments supply the agencies withirfgnfacilities and personnel,
but agencies are then expected to enforce regulations that may have a dire impact on the local

economy.’® This often places administrators in an untenable situation.
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Infighting among localities is also a problem. For examipke dispute involves multiple
localities or multiple intellectual property rights, there may be political infighting among the
various agencies for jurisdiction over the claigjudication.”® These rivalries exist because
bureaucratic agencies may sedramease in staffing and budget even potential income from
fines for handling some administratipeocedures.”” IPR holders musgimultaneouslye
concerned with issues of local protectionismdjockeying for administrativ@urisdiction.

It is also said that OChinese law is relative, depending avho you are and who you
know.(38 This stems from the Chinese notiorgoianxj which amounts to relationships
connections. Connections to local officials may have a tremendous bearing on the outcome of an
administrative action. It has been said, OIf you have a strong case but dgurxgeou may
not win. If you have a weaker case and don'tgusexj youwill definitely lose.G°

It is not difficult to understand the pressures facing local government officials with
respect to enforcing intellectual property rights. Their positiongaadxidepend upon the
economic realities of the locedbmmunity.®° For example, closing a pirate DVD factory may
cause unemploymeissues.®* The immediate, local impact of unemployed workers has far more
weight in the decision making process than the rights of a foreign movie studio.

Even when local protectionism is not a facthe lack of administrative transparency can
be frustrating to foreign entities pursuing IPR enforcement. An example of the administrative

frustrations facing foreign patent applicants in China is a case of the Pfizer drug, Viagra. The

d.
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Viagra patent wanitially approved in China in Septemb@601.8? The patent was challenged

by a group of 13 Chinese pharmaceutical companies on the grounds that it did not meet novelty
requirements under Chinese Patent Law. Upon review, SIPO invalidated thetpategtt,on

the grounds that Pfizer had not provided a suffiailestription.®* Many saw the move by SIPO

as a move to undermine the pharmaceutical protections in the law, considering pharmaceutical
patents were added only under pressure from the United Btd1@84. More troubling was that

the decision was made by SIPO after the patent had already been approved under a seven year
review process.®*

Pfizer was ultimately able to prevail in the Chinese courts. TRIPS requires a mechanism
for judicial review, andPfizer was able to appeal the SIPO decision to the First Intermediate
PeopleOs Court Beijing.2® The Viagra patent wasinstated,® but this lack of transparency by
SIPO, the administrative agency charged with patent enforceimeigturbing. Judicial review
of administrative decisions is not a panacea for problems with administrative agencies, as
pursuing a challenge in the courts involves significant additional time and expense. IPR holders
may instead turn to the courts fifst enforcement, but unfortunately, many of the same issues

that plague Chinese agencies like SIPO are also endemic to the courts.

Enforcement Issues and the Chinese Courts
Judicial review is available for parties who do not believe they have recefagd

administrative resolution. Alternately, parties maypgags administrative remedies altogether

82 Xue, supranote 37, at 309.
8d.

84 yu, supranote 53, at 988.

8 yu, supranote 53, at 989.

8 pfizer Wins Key China Court Rulinforbes.comavailable at
http://www.forbes.com/business/2006/06/03/pficemapatentcx_pm_0603drug.htn{last modified Jun. 3, 2006).

18



and turn to the courts first to enforce intellectual property rights. However, many of the issues
facing administrative agencies are mirrored in the €@rCourt system. Local protectionism,

lack of independence and transparency, and ill trained judges and lawyers also complicate the
judicial process.

The Chinese courts are beholden to local officials in much the same ways as
administrative officials: thereceive their staffing and budgets from the localities and judges
have strong personal ties to the lomahmunity.?” To this end, if a judgment has political
implications, the local interests may trump official state policy in order to preserve local
harmony .28

Even at the highest level, the court system is beholden to the political apparatus of the
Chinese Communist Partfhe Supreme People®s CoBRQ), the highest court in China, is
responsible to the Standing Committee of the National Peopte@ee€s $tanding Committee
which has the authority to directly overle any decision of theourt.?® This is consistent with
chinaOs political development and history, the courts having long been subjugated to political
ideals, most notably by Mao, whilecimated the courts during the CultiRavolution.®

After the reforms of the late 1970s, the court system has been rebuilt, but it is young.
Judges are often ill trained and inexperienced. Many judges are political appointees who have
very little legd training.”* The atmosphere is changing; in 198&ina passed the LawyerOs Law
of the PRC, which establishes minimal standards of training for Iawy@hﬂ'ria92 However,

training for the legal profession is still in a state of recovery from purges Giuiheral

87 Yoneharasupranote 3, at 408.
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Revolution. Increased legal training also does not necessarily provide judges with a proper
background in intellectual property, which may require additional specialized training to ensure
adequate treatment of IPR in ChinaOs courts.

Independene is a critical problem facing the Chinese courts. The Chinese Constitution of
1982,amendedn 2004, provides that courts are to exercise authority independently, without
administrative nfluence;*® however many view this as mere lip service to an independent
judiciary. For example, the Chinese constitution also provides that the Standing Committee may
appoint or remove judgebut does not outline any criteria for doism®™ Chinese Judges do not
enjoy life tenure similar to their American federal judmeinterparts.®

Transparency is also an issue, as many Chinese court decisions remain unpublished.
Traditionally, the only opinions published are those of the Supreme People®s Court deemed
relevant, but theris no codified criteria establishimglevancy.®® The SPC also retains discretion
over publication of lower court opinions. Often, if a lower court decision is published, it is done
so with extensive modifications and revisions, in order to provide amiexg modelO for
lower courts to use in guidirggcisions.®”

Finally, there is the matter of judicial enforcement. Chinese courts have traditionally had
very limited powers to enforce their decisions. Official decrees of the court must be enforced by
locd administrative officials, which lead to the same types of local protectionism and political
influence that plague administrative actions. Until recently, Chinese courts did not have the

authority to issue criminal contempt orders and it remains unclegther the failure to obey or

% ChinaCorst art. 126 available athttp://english.gov.cn/20088/05/content_20813.htftast visited Apr. 21,
2007).

% China Const. art. 67, alayailable athttp://english.gov.cn/20088/05/content_20813.htffest visited Apr. 21,
2007).

% Yoneharasupranote 3, at 410.

% 1d. at 409.

1d.
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enforce a court order is considerectiane.”® Obtaining enforcement of a judgment in China
often involves additional enforcement procedures and expenditures, with no guarantee of
eventual enforcement. In 2004, the SPC listatibnwide enforcement rates for the Intermediate
People®s Courts and the Primary People®s Courts as 50 and 60gspectnely.” It has been
said that obtaining enforcement of a judicial decree in China is Oharder than reaching’ffle skyO.

China haseen making efforts to reform the court system with respect to intellectual
property rights. In 1996, the SPC formed an IPR Tribunal, whose role was to heprdfigh
IPR cases and to supervise the administration of IPR cases in thetovigf°* In 2002, the
SPC also issueules Concerning Adjudication of International Treelated Casesvhich
provide rules for dealing with administrative cases under WTO refaltesy°2

Lower Chinese Courts are also embarking on bold experintaattsave thegotential for
radical reform within the Chinese judicial systdfar example, the local District Court of
Zhongyuan has introduced a systimat allows judges to use approved, vetted judgments as
precedent in someases.**® The Second IntermediaCourt of Shanghai hassobegun to
include dissent in publishempinions.***

Although these steps are occurring on a limited basis, they do represent encouraging
signs of the Chinese recognition of deficiencies in the courts, and indicate at leaisignes
of the court system itself to approach these problems with innovative solutions, which may

indicate the groundwork for a profound shift in the role of the courts in China.

% Evanssupranote 54 at592
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192Chris X. Lin, A Quiet Revolution: An Overview of ChinaOs Judicial ReféxsianPac. L. & Pol'y J. 256, 291
292 available athttp://www.hawaii.edu/aplpj/ (last visitefipr. 21, 2007) (2003).

19314, at 306301.

10414, at 309.

21



Part IV: Intellectual Property Rights in China: The Next Thirty Years

In spite of a cultural legacy biased against protecting the rights of individuals in
intellectual property, China has made great strides in the past thirty years enacting
comprehensive legislation to protect various IPRs from copyrights to trademarisrits pahe
principle motivator has been economic growth, with an emphasis on establishing IPR to
encourage foreign investment in China.

Although pressure from the outside has been instrumental in the development of basic
legislative protection for IPR, ¢hissue of enforcing those laws has become the new focus for
IPR reform in China. As the Chinese economy continues to dewahopas domestic Chinese
enterprises begin to develop their own innovations, the focus must shift. Instead of looking
externallyfor the motivation to protect intellectual property rights, China must now begin to look
internally. With a new introspective approach to enforcing intellectual property rights, ChinaOs
principle reform must begin within their own administrative ageraiesjudicial system.

Other nations and multinational corporations must abandon the coercive techniques
previously employed to force IPR protections in China, and instegpkrate and adapt to work
within the Chinese framework to prane change from withinfhe success of intellectual
property rights enforcement in China will not hinge on the efforts of foreign entities, but the will

of the Chinese people.

Limitations of Coercive Techniques for Reform

Throughout thedter part of the twentieth century, the primary mechanism for achieving

intellectual property protection in China was the combination of threatened trade sanctions and
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bilateral agreements, such as the various MOUs initiated by the United States uSdetitre

301. Because of ChinaOs desire to increase foreign investment and participate in a growing global
economy, these efforts met with some sucddesever, since ChinaOs membership in the WTO

in 2001, bilateral and even multilateejreements have essentially run their course. Coercive

tactics by the United States with respect to IPR in China are likely to meet with decreasing
success in the coming years.

First, ChinaOs WTO membership restricts the imposition of bilateral agreements and
limits the U.S. to actions through the WTO dispute resolution mechanisms. These types of
actions must be approached with cautid8U, under the rules of the WT@arries vith it a
substantial risk of failure, given the current constructs of the TRIPS agrethae@hina has
implementedwhich centers on legislative IPR protectidvithout amending the TRIPS
agreement itself, the U.S. hasiied grounds for action against China for breach of its
obligations under the WTO agreements.

Equally importantcoercive actions on the part of the United States are likely to be
increasingly met with skepticism from China itself. ChinaOs strengtbhial trade continues to
grow, and access to the Chinese market is becoming more important to U.S. companies. China
represents the worldOs fifth largesinomy,**® and is poised to overtake Germany and Japan
within the next decad®® To remain competitivén the global economy, U.S. based

multinational corporations will need access to the Chinese market. Provoking China into

1%5yahong Li,The Wolf Has Come: Are ChinaOs Intellectual Property Industries Prepared for theAW T2 A
Pac BasinL.J. 77, 1032002).

1%6Robert C. BirdDefending Intellectual Property Rights inet BRIC Economieg3 Am. Bus. L.J. 317, 318
(2006).
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retaliatory trade actions will continue to become an increasing risk as the Chinese economy
evolves'®’

Finally, even when internatiahcoercion achieves what appear to be satisfactory results,
these may be largely illusory because they fail to address the systemic problems within ChinaOs
legal system. ChinaOs IPR laws substantially comply with the terms of the TRIPS agreement. The
shotcomings of ChinaOs IPR protections are now largely related to enforcement issues, which
begs the question of why. The answer is not ChinaOs lack of understanding of the global
economy or a lack of desire to participate in international tfHukeansver can be found in a
historical and cultural legadhatdid not place a premium on intellectual property rights for the
individual, in a political systerthatdid not promote the rule of law, and in the development of a
socialist economyhatachieved accelerated growth through foreign investment at the expense of
domestic innovation. These are the reasonsfindher IPR development, including stronger

enforcement, must come from within.

Internal Motivators for Change

Whenaddressing the development of intellectual property rights in China, it may be
useful to examine the growth of IPR in some of ChinaOs Asian neighbors, specifically Japan and
Korea. Both Japan and Korea faced external pressures to improve IPR protectidiathehave
made great strides in protecting intellectual property. However, in both cases, internal rather than
external motivators pushed IPR to the next level as their respective economies matured beyond
low-level manufacturing into areas of highertteclogy.

IPR came to Japan in much the same way as China: external pressure from the United

States led to a Japanese harmonization with internationataRdrds.*°® However, it was the

107|d. at 339.
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growth of the Japanese economy and the strength of domestic businbgdecontributed the
most to eventual IPR enforcement in Japan. A prime example is that of Yoshida Kogyo KK,
which faced issues with counterfeit versions of YKK zippers imported from Korea. YKK and
other industries placed pressure on the Ministry ofée, which in turn organized the Customs
Information Centre to combat RAnfringement leading to intense efforts by the Japanese
government to crack down on counterfeit goods. By the 1970s, Japan had virtually eliminated the
counterfeitproblem.'%°

Koreahasalsoseen an economic explosion which has triggered increased IPR
protections for domestic enterprises. Korean companies such as Samsung and LG have worked
with the government to promote IPR enforcement to eliminate counterfeit goodsayd As a
result Korea, once a leader in piracy practices, has shifted to strong IPR enforcement, suggesting
that market forces can overcome cultural values with respect to intellpaiperty.**°

ChinaOs economy is still in the early stages of develdpAithough growing at a
phenomenal rate, China is still a Olower middle income ecortbaiy@s a great deal of
disparity among the various regions andustries.*** The British Commission on Intellectual
Property Rights found that strong IPR gitons can have a negative impact on developing
countries, increasing costs of production and potentially retarding ecogawit.**? However,
as economies continue to develop, stronger IPRs are necessary to protect access to higher

technologies and encmage domestimnovation.**®

1%8\wei Shi,Cultural Perplexity in Intellectual Property: Is Stealing a Book an Elegant OffeB2@f.C.J. Int'l L. &
Com. Reg. 1, 3%2006).
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This is currently the case in China. Chinese domestic enterprises are beginning to focus
on innovation, but Chinese businesses often lack a fundamental understanding and awareness of
IPR protectionssuch as the patent systenhiizse science has placed an emphasis on
publication and sharing of knowledge, consistent with a cultural legacy of Confucian ideals, but
as a result it is estimated that only 20 percent of Chinese research is protqutedtsy**

In recent years, som&hinese industries, such as Chinese traditional medicine
manufacturers, have recognized the impact of protecting their intellectual property and begun to
apply for patenprotections.*** Various local Chinese governments have also recognized this
increased eed and are now offering financial assistance and aid to local enterprises pursuing
foreign IPRprotection.**° China is beginning to emerge from the formative perod as
technology rapidly advances, Chinese companies are increasingly likely to recognize the need
for stronger IPR in order to move past the4emd manufacturing basedonomy.**’ This
growth and realization of the importance of IPR for themselves nmag ae a primary motivator
for increasing reform in government administration and enforcement of intellectual property
rights.**®

The disparity among the various regions will undoubtedly be a factor in the development
of the Chinese economgnd subsequemtldevelopment of intellectual property rights.
However,in the more developed economic areas, Chinese business is beginning to see how
strong IPR enforcement may not only benefit foreign enterprises, but also benefit domestic
enterprise. That selfigmotivator may be the best impetus for China to strengthen intellectual

property rights enforcement.
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Judicial Reform and Mitigating Localization

IPR enforcement in China cannot succeed without some level of judicial reform. The
Chinese courts suffer fromlack of education aboutRHAssues, a lack of transparency, and a
lack of independence. The subject of judicial reform in China spans far more than just
intellectual property areas aady reformation towards an independent judiciary ale an
impact on intellectual property issues. However, there are three main areas where reform will
have the most impact onRRcases before the courts: increasel tiRining and knowledge,
publishing decisions, ardklocalization.

First, althoug there is some knowledge and sophistication regardiRgsdies at the
Intermediate and Supreme Court levels, education at the lowest court levels, the Primary
PeopleDs Courts, must be increased through legal education. Partnering with organiaations su
as WIPO, China needs to create judicial educational progmmsrease awareness of IPR
issuesand to assist Chinese judges in seeing the broader issues beyond merely the immediate
local impact.

Second, the Chinese courts must increasesparency. Prof. Wang Limingf the
PeopleDs Universitiyas suggested that courts be required to include factual and legal analysis in
all decisions, and that decisions be made available to the pubsimitny.**° Broader adoption
of the programs already initiated by the Zhongyuan and Shanghai lower courts would vastly
improve transparency of the Chinese judicial process. Regular, predictable publications of
Chinese judicial decisions, containing factual analysgal reasoningand including publication
of dissenting opinionsvould likely have a profound effect on increasing predictability of

adjudication outcomes and also greatly aid in eliminating corruption and local protectionism.

1191 in, supranote 102, a296-297.
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Finally, local protectiorim must be addressed in order to have hope of real judicial
reform. Chinese scholars have promoted the idelelotalizationwhich would serve to isolate
lower Chinese courts from the pressures of local governi@aetstep towards delocalizatio
would be the establishment of regional lower courts with jurisdictions overlapping local
government areas. This would serve to make the court less beholden to one specific locality,
which is a significant contributor to the influencegofanxiin the couts. Another critical
component would be to remove the control of local governments over court staffing and budgets.
A system of clearly defined and mandatory budgeting and staffing mdid&ted by the central
governmentwvould eliminate much of theontrol local authorities could exert over local judges

through control of the purssrings.*?

The Role of Foreign Powers and Multinationals in Chinese IPR Enforcement

The most effective mechanism for foreign governments and multinational corpotations
increa® the enforcement of intellectual property rights in China is cooperation. Chinese culture
places a premium on harmqgrand investment in the local community is an effective means for
businesses to gain acceptance and goodwill amongléadats.*** Coercion has run its course
and the new approach should be cooperation.

Multinationals doing business in China have a strong incentive to engage Chinese
officials, rather than adopting an adversarial approach gtihexithatbenefits IPR infringers
could instead be employed to benefit forefmsiness.*?* This is not to advocate that foreign
entities should simply learn to play the Chinese game. Instead, by engaging Chinese partners, by

investing and developing local commurstiend support networks, foreign enterprises can
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achieve the goodwill necessary to help educate the Chinese about the importance of intellectual

property rights to their own economic future.

Conclusions

Given the cultural and historical role of intelleal property rights in China, the progress
China has made in effecting intellectual property rights protections in the past thirty years is
nothing short of phenomenal. In the race to protect their own interests, developed nations are
sometimes reluctanod tadmit the great strides China has made in opening doors to foreign trade
and becoming a productive member of the international community.

However, ChinaOs progress in the IPR arena is not complete. China faces a number of
issues regarding enforcemeifitloe IPR laws it has enacted, and balancing those enforcement
issues with economic growth and development presents many unique challenges. China must
address issues of localization arthct significant judicial reform in order to bring the IPR
reality in line with the text of the Chinese Laws. Until China does so, it will continue to face
criticism from developed nations regarding its IPR climate.

The reforms China is facing, ultimately, will benefit both the Chinese people and foreign
entities viho want access to the Chinese market. As IPR enforcement is strengthened in China,
chinaOs domestic enterprises will begin to be able to develop technology and compete on a
global scale, while foreign companies will be able to enter the Chinese marketsonét
certainty regarding the protection of their intellectual property. In the end, intellectual property
protection, once seen as antithetical to ChinaOs Confucian, leggcyrove the ery means

through which China achieves harmony in the globaimunity.
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